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SUMMARY

Issue for Decision

Should the Board of Regents adopt, as an emergency action, the proposed
revised section 100.19 of the Regulations of the Commissioner pertaining to school
receivership, in order to implement Section 211-f of Education Law as added by
Chapter 56 of the Laws of 2015, based on materials provided to the Board of Regents
at the May and June 2015 meetings?

Reason(s) for Consideration

Required by statute (Part EE, Subpart H of Chapter 56 of the Laws of 2015).

Proposed Handling

This item will come before the P-12 Education Committee for recommendation
and the Full Board for adoption as an emergency action at the September 2015
Regents meeting. A statement of the facts and circumstances which necessitate
emergency action is attached.

Procedural History

The proposed rule was discussed by the P-12 Education Committee and adopted
as an emergency rule by the Full Board at the June 15-16, 2015 Regents meeting,
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effective July 1, 2015. A Notice of Emergency Adoption and Proposed Rule Making
was published in the State Register on July 8, 2015.

The proposed amendment has been substantially revised in response to public
comment. It is anticipated that a Notice of Emergency Adoption and Revised Rule
Making will be published in the State Register on October 7, 2015. A copy of the
revised proposed amendment and an Assessment of Public Comment are attached.
Supporting materials are available upon request from the Secretary to the Board of
Regents.

Background Information

In April 2015, Subpart H of Part EE of Chapter 56 of the Laws of 2015 created a
new section of State Education Law pertaining to school receivership. Section 211-f
designates current Priority Schools that have been in the most severe accountability
status since the 2006-07 school year as “Persistently Failing Schools” and vests the
superintendent of the district with the powers of an independent receiver. The
superintendent is given an initial one-year period to use the enhanced authority of a
receiver to make demonstrable improvement in student performance at the “Persistently
Failing School” or the Commissioner will direct that the school board appoint an
independent receiver and submit the appointment for approval by the Commissioner.
Additionally, the school will be eligible for a portion of $75 million in state aid to support
and implement its turnaround efforts over a two-year period. Failing Schools, schools
that have been Priority Schools since the 2012-13 school year, will be given two years
under a “superintendent receiver’ (i.e., the superintendent of schools of the school
district vested with the powers a receiver would have under section 211-f) to improve
student performance. Should the school fail to make demonstrable improvement in two
years then the district will be required to appoint an independent receiver and submit
the appointment for approval by the Commissioner. Independent receivers are
appointed for up to three school years and serve under contract with the Commissioner.

Section 211-f of Education Law provides persons or entities vested with the
powers of a receiver new authority to, among other things, develop a school intervention
plan; convert schools to community schools providing wrap-around services; reallocate
funds in the school’'s budget; expand the school day or school year; establish
professional development plans; order the conversion of the school to a charter school
consistent with applicable state laws; remove staff and/or require staff to reapply for
their jobs in collaboration with a staffing committee; and negotiate collective bargaining
agreements, with any unresolved issues submitted to the Commissioner for decision.

At the end of the one- or two-year period in which a school designated as
Persistently Failing or as Failing remains under district control, and annually thereafter,
the Commissioner must determine whether the school should be removed from such
designation; allowed to continue to be operated by the school district with the
superintendent receiver; or be placed under an independent receiver who shall be
appointed by the school board and shall have sole responsibility to manage and operate
the school. Schools operating under an independent receiver must also be annually



evaluated by the Commissioner to determine whether the school intervention plan
should be continued or modified. At the end of the independent receivership period, the
Commissioner must decide whether to end the receivership, continue it, or appoint a
new receiver. Additionally, the Commissioner may order the closure of a failing school
and the Board of Regents may revoke the registration of a school.

Consultation with Key Stakeholders

With the approval of the Board of Regents at its May meeting, staff solicited
comments and recommendations from groups that included teams from school districts
with one or more eligible Priority Schools; district superintendents; statewide
representatives of parents, teachers, principals, superintendents, and school boards;
Educational Partnership Organizations (EPOs); representatives of state agencies that
provide health, mental health, child welfare, and job services; representatives of
organizations involved in and concerned with the education of English language
learners, students with disabilities and students in temporary housing; and technical
experts in school receivership, expanded learning, and community school models. A
meeting of these key stakeholders was held on May 27, 2015, where more than 100
participants provided their feedback on the draft express terms that were presented to
the Board of Regents in May. Additionally, each of the districts and EPOs with
struggling and persistently struggling schools as well as representatives from key
stakeholder groups received an in-depth briefing on the provisions of the statute and
the emergency regulations during a Receivership Conference held by the Department
on July 22-23, 2015.

Revisions to Proposed Regulations in response to Public Comment

The proposed amendment has been revised in response to public comment as
follows:

e The definition of a Persistently Struggling School, found in section
100.19(a)(2) has been revised to provide clarity and ensure consistency
with Education Law 8211-f(1)(b).

e In order to conform to Education Law 8§211-f(8), section 100.19(5)(iii) has
been revised to provide that collective bargaining shall be completed
(instead of commenced) no later than 30 days following receipt of a written
request from the school receiver.

Recommendation

It is recommended that the Board of Regents take the following action:

VOTED: That section 100.19 of the Regulations of the Commissioner of
Education is added, as submitted, effective September 21, 2015, as an emergency



action upon a finding by the Board of Regents that such action is necessary for the
preservation of the general welfare in order to immediately adopt revisions to the
proposed amendment in response to public comment, and to otherwise ensure that the
emergency rule adopted at the June 2015 Regents meeting, as revised, remains
continuously in effect until the effective date of its adoption as a permanent rule.

Timetable for Implementation

The proposed rule was adopted as an emergency measure at the June 15-16,
2015 Regents meeting, effective July 1, 2015. The June emergency rule will expire on
September 20, 2015. If adopted at the September 2015 Regents meeting, the revised
emergency rule will take effect on September 21, 2015. It is anticipated that the
proposed rule will be presented for adoption as a permanent rule at the November 16-
17, 2015 Regents meeting, after publication of the Notice of Emergency Adoption and
Revised Rule Making and expiration of the 30-day public comment period for revised
rule makings.



AMENDMENT OF THE REGULATIONS OF THE COMMISSIONER OF EDUCATION
Pursuant to Education Law sections 207, 305, and 211-f as added by Chapter 56
of the Laws of 2015
Section 100.19 of the Regulations of the Commissioner of Education is added,
effective September 21, 2015, as follows:

§100.19 Takeover and restructuring of failing and persistently failing schools.

(a) Definitions. As used in this section:

(1) Failing school (hereafter referred to as “struggling school”) shall mean a

school that has been identified as a priority school for at least three consecutive school

years, or as a priority school in each applicable year of the three consecutive school

vear period comprising 2012-2013, 2013-2014 and 2014-2015 except one school year

in which the school was not identified because of an approved closure plan that was not

implemented. Such term shall not include schools within a special act school district as

defined in Education Law section 4001(8), charter schools established pursuant to

Article 56 of the Education Law, schools that were removed from Priority School

designation during the 2014-2015 school year, schools that ceased operation at the end

of the 2014-2015 school year, or schools that the commissioner has determined

pursuant to subdivision (b) of this section to have extenuating or extraordinary

circumstances that should cause the school to not be identified as struggling.

(2) Persistently failing school (hereafter referred to as “persistently struggling

school”) shall mean a school that has been identified as a priority school for each

applicable year from the 2012-2013 school year to the 2014-2015 school year, or for

each applicable year from the 2012-2013 school year to the 2014-2015 school year




except one school year in which the school was not identified because of an approved

closure plan that was not implemented, and has also been identified as a School

Requiring Academic Progress Year 5, School Requiring Academic Progress Year 6,

School Requiring Academic Progress Year 7 and/or a School in Restructuring for each

applicable year from the 2006-2007 school year to the 2011-2012 school year. Such

term shall not include schools within a special act school district as defined in Education

Law section 4001(8), charter schools established pursuant to Article 56 of the Education

Law, schools that were removed from Priority School designation during the 2014-2015

school year, schools that ceased operation at the end of the 2014-2015 school year or

schools that the commissioner has determined pursuant to subdivision (b) of this

section to have extenuating or extraordinary circumstances that should cause the

school to not be identified as persistently struggling.

(3) Priority school shall mean a school identified as a priority school pursuant to

section 100.18(q) of this Part.

(4) School district in good standing shall mean a school district that has not been

identified pursuant to section 100.18(q) this Part as a focus district.

(5) School district superintendent receiver shall mean a superintendent of

schools of a school district with one or more schools designated as struggling or

persistently struggling pursuant to Education Law section 211-f(1)(a) or (b) who, in

accordance with Education Law section 211-f(1)(c) or (d), is vested with all the powers

granted to an independent receiver appointed pursuant to Education Law section 211-f;

provided that the school district superintendent receiver shall not be required to create

and implement a school intervention plan or to convert a strugqgling or persistently




strugaling school to a community school; provided further that, in the case of a

struqgaling school or persistently struggling school in which, pursuant to Education Law

section 211-e, an educational partnership organization has assumed the powers and

duties of the superintendent of schools for purposes of implementing the educational

program of the school, such term shall mean the educational partnership organization,

which shall be vested with all the powers of an independent receiver consistent with this

section and further provided that the educational partnership organization may not

override any decision of the board of education with respect to the contract of the

educational partnership organization.

(6) Independent receiver shall mean a non-profit entity or an individual with a

proven track record of improving school performance or another school district in good

standing appointed by a school district and approved by the commissioner to manage

and operate all aspects of a school that the commissioner has determined shall be

placed into receivership pursuant to Education Law section 211-f and this section and to

develop and implement a school intervention plan for such school pursuant to

subdivision (f) of this section and convert such school to a community school, provided

that, in the case of an independent receiver who is an individual, such individual shall

not be an existing officer or employee of the school district at the time of such

appointment.

(7) School district shall mean a common, union free, central, central high school

or city school district. The definition of school district shall not include a special act

school district as defined in Education Law section 4001(8).




(8) Community school shall mean a school that partners with one or more

agencies with an integrated focus on rigorous academics and the fostering of a positive

and supportive learning environment, and a range of school-based and school-linked

programs and services that lead to improved student learning, stronger families, and

healthier communities. At a minimum, programs must include, but are not limited, to:

(i) addressing social service, health and mental health needs of students in the

school and their families in order to help students arrive and remain at school ready to

learn;

(i) providing access to services in the school community to promote a safe and

secure learning environment;

(iii) encouraging family and community engagement to promote stronger home-

school relationships and increase families’ investment in the school community:

(iv) providing access to nutrition services, resources or programs to ensure

students have access to healthy food and understand how to make smart food choices:

(v) providing access to early childhood education to ensure a continuum of

learning that helps prepare students for success; and

(vi) offering access to career and technical education as well as workforce

development services to students in the school and their families in order to provide

meaningful employment skills and opportunities; and

(vii) offering expanded learning opportunities that include afterschool, summer

school, Science, Technoloqgy, Engineering, Arts, and Math programs (STEAM) and

mentoring and other youth development programs.




(9) Superintendent shall mean the superintendent of schools or other chief

school officer of a school district, and for the purpose of receivership in the city school

district of the City of New York, superintendent shall mean the chancellor or his/her

designee.

(10) Board of education shall mean the trustees or board of education of a school

district; provided that in the case of the city school district of the City of New York, such

term shall also mean the chancellor of the city school district or his/her designee acting

in lieu of the board of education of such city school district to the extent authorized by

article 52-A of the Education Law. and, with respect to community school districts and

New York City superintendencies, such term shall mean the chancellor or his/her

designee.

(11) Department shall mean the New York State Education Department.

(12) Department-approved intervention model or comprehensive education plan

shall mean a comprehensive education plan pursuant to section 100.18(h)(2)(iii) of this

Part, a plan for a School Under Reqistration Review pursuant to section 100.18(1)(3) of

this Part, or a school phase out or closure plan pursuant to section 100.18(m)(5) of this

Part.

(13) School intervention plan shall mean a plan created by an independent

school receiver and approved by the commissioner pursuant to Education Law section

211-f(3)-(7) and subdivision (f) of this section.

(14) School receiver shall mean a school district superintendent serving as a

receiver and an independent receiver serving as a receiver pursuant to this section.




(15) Diagnostic Tool for School and District Effectiveness shall mean a rubric

used in accordance with a process prescribed by the commissioner by which a

determination is made reqgarding the degree to which the optimum conditions for

learning have been established in a school based upon factors such as school

leadership and capacity, school leader practices and decisions, curriculum development

and support, teacher practices and decisions, student social and emotional

developmental health, and family and community engagement.

(16) “Consultation and cooperation” and “consultation and collaboration” shall

mean a process by which the commissioner or his or her designee seeks input and

feedback through written correspondence and/or meetings (e.d., in-person meetings,

site visits, telephone conferences, video conferences).

(17) “Consultation” or “consulted” shall mean a process by which the school

receiver seeks input and feedback through written correspondence and meetings (e.q.,

in-person meetings, site visits, telephone conferences, video conferences).

(18) “Day” shall mean school day, unless otherwise specified.

(b) Designation of schools as struggling or persistently struggling:

(1) On or about July 1, 2015 and, for each school year thereafter on a date

prescribed by the commissioner, the commissioner shall preliminarily identify schools as

struggling in accordance with paragraph (a)(1) of the this section.

(2) On or about July 1, 2015 and, for each year thereafter on a date prescribed

by the commissioner, the commissioner shall preliminarily identify schools as

persistently struggling in accordance with paragraph (a)(2) of this section.
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(3) For each school preliminarily identified as struggling or persistently struggling

pursuant to paragraphs (1) or (2) of this subdivision, the school district shall be given

the opportunity to present to the commissioner additional data and relevant information

concerning extenuating or extraordinary circumstances faced by the school that should

be cause for the commissioner to not identify the school as strugqgling or persistently

struggling (e.q., the district has submitted to the Commissioner a plan to close, phase-

out or merge the school or to split the school based on grade configuration).

(4) The commissioner shall review any such additional information provided by

the school district and determine which of the schools shall be identified as struggling or

persistently struggling.

(c) Public Notice and Hearing and Community Engagement

(1) Upon the commissioner’s designation of a school as struqggling or persistently

struggling pursuant to paragraph (4) of subdivision (b) of this section, the board of

education of the school district or its designee shall:

(i) provide written notice to parents of, or persons in parental relation to, students

attending a struggling or a persistently struggling school that the school has been so

designated and may be placed into receivership and a description of the reason(s) the

school has been so designated. Such notice shall be provided in English and

translated, to the extent practicable, into the recipient’s native lanquage or mode of

communication, and shall be provided as soon as practicable, but in no case later than

30 calendar days following such designation. In addition, the board of education or its

designee shall also provide such written notification to the parents of, or persons in
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parental relation to, students who enroll or seek to enroll in the school at the time they

enroll or seek to enroll in the school;

(ii) by June 30 of each school year that a school remains identified as struggling

or persistently struggling pursuant to subdivision (b) of this section, provide written

notification to parents of, or persons in parental relation to, students attending the

school that the school remains identified as struggling or persistently struggling and may

be placed into receivership and a description of the reason(s) the school has been so

designated. Such notice shall be provided in English and translated, when appropriate,

into the recipient’s native lanquage or mode of communication. In addition, the board of

education or its designee shall also provide such written notification to the parents of, or

persons in parental relation to, students who enroll or seek to enroll in the school at the

time they enroll or seek to enroll in the school during each school year that a school

remains identified as struggling or persistently struggling; and

(iii) conduct at least one public meeting or hearing annually for purposes of

discussing the performance of the designated school and the construct of receivership.

Such initial meeting or hearing shall be held as soon as practicable, but in no case later

than 30 calendar days following such designation. Subsequent annual hearings shall

be held within 30 calendar days of the first day of student attendance in September of

each school year that the school remains identified as struggling or persistently

struggling. With respect to each such meeting or hearing, the school district shall:

(a) provide written notice at least 10 calendar days prior to such public meeting

or hearing of the time and place of such public meeting or hearing to parents of, or

persons in parental relation to, students attending the school that may be placed into
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receivership. The district shall provide translators at the public meeting, as well as

translations of the written notice into languages most commonly spoken in the school

district and when appropriate, into the recipient’s native lanquage or mode of

communication. In order to maximize opportunities for the participation of the public

and parents of, or persons in parental relation to, students attending the school, the

public meeting or hearing shall be held at the school building in the evening hours or on

Saturday, to the extent practicable; and

(b) provide reasonable notice to the public of such public meeting or hearing by:

(1) posting the notice on a school district website, if one exists, posting the notice

in schools and school district offices in conspicuous locations, publishing the notice in

local newspapers or other local publications, and/or including the notice in school district

mailings and distributions. A school district shall also provide translations of the notice

into the languages other than English that are most commonly spoken in the school

district; and

(2) providing public notice of the time and place of a public meeting or hearing

scheduled at least one week prior thereto and giving such notice to the news media and

conspicuously posting in one or more designated public locations at least 72 hours

before such hearing; and

(c) provide members of the public who are not able to attend such public hearing

with the opportunity to provide written comments and feedback in writing and/or

electronically.
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(2) The school district shall establish a community engagement team as soon as

practicable but in no case later than 20 business days following designation of a school

as strugaling or persistently struggling, in accordance with the following:

(i) the community engagement team shall be comprised of community

stakeholders with direct ties to the school including, but not limited to, the school

principal, parents of or persons in parental relation to students attending the school,

teachers and other school staff assigned to the school, and students attending the

school, provided that membership of such team may be modified at any time so long as

the team at all times includes the required community stakeholders specified in this

subparagraph, and further provided that, in the case of a designated school that does

not serve students in grade seven or above, the community engagement team need not

include students:

(ii) the community engagement team shall develop recommendations for

improvement of the school and shall solicit input through public engagement, which may

include, but shall not be limited to, public hearings or meetings and surveys; provided

that if the community engagement team elects to hold public hearings or meetings, the

school district shall arrange for the hearings or meetings to be conducted in accordance

with clauses (a) and (b) of subparagraph (iii) of paragraph (1) of this subdivision; and

(iii) the community engagement team shall present its recommendations, prior to

the Commissioner’s approval, and its assessment of the degree to which the school’s

comprehensive education plan or department-approved intervention plan is being

successfully implemented, periodically, but at least twice annually, to the school

leadership. All such recommendations and the efforts made to incorporate them,
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including a description of which recommendations were incorporated and how they

were incorporated and which recommendations were not incorporated and why they

were not incorporated, must be included in the department-approved intervention model

or comprehensive education plan.

(iv) where an independent receiver has been appointed for the school, the

community engagement team shall present its recommendations on the school

intervention plan, prior to the Commissioner’s approval, and its assessment of the

degree to which the school’s school intervention plan is being successfully

implemented, periodically, but at least twice annually, to the school leadership and the

independent receiver. All such recommendations and the efforts made to incorporate

them, including a description of which recommendations were incorporated and how

they were incorporated and which recommendations were not incorporated and why

they were not incorporated, must be included in the approved school intervention plan.

(3) The superintendent shall develop a community engagement plan in such form

and format and according to such timeline as may be prescribed by the commissioner.

The superintendent shall submit such community engagement plan to the commissioner

for approval, and once approved, the community engagement plan shall be

incorporated into the department-approved intervention model or comprehensive

education plan submitted in accordance with subdivision (d) of this section. The plan

shall include, but not be limited to, descriptions of the following:

(i) the process by which stakeholders were consulted in the development of the

community engagement plan;
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(ii) the way in which members of the community engagement team are selected,

the community engagement team’s membership is modified, or vacancies are filled,

provided that administrator, teacher and parent members of the community engagement

team must be selected through the process established in section 100.11(b) of this Part;

(iii) the manner and extent of the expected involvement of all parties;

(iv) the means by which the community engagement team shall conduct

meetings and formulate recommendations;

(v) the means by which the community engagement team shall solicit public

input;

(vi) the means by which the community engagement team shall make public its

recommendations and shall be provided with the information necessary to assess the

implementation of the comprehensive education plan or department-approved

intervention model pursuant to paragraph (2)(iii) of this subdivision; and

(vii) the manner in which the community engagement team shall coordinate its

work with any school based management/shared decision making team or school

building leadership team that is operating in the school.

(d) School District Receivership.

(1) Commencing with the 2015-2016 school year, the school district shall

continue to operate a school that has been identified as persistently struggling pursuant

to subdivision (b) of this section for an additional school year and a school that has

been identified as struggling pursuant to subdivision (b) of this section for an additional

two vears, provided that there is a department-approved intervention model or

comprehensive education plan in place that includes rigorous performance metrics and
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goals, including but not limited to measures of student academic achievement and

outcomes including those set forth in subdivision (f) of this section, and a community

engagement plan pursuant to paragraph (c)(3) of this section.

(2) By September 1, or as soon as practicable thereafter, of each school year in

which a school is identified as persistently struggling or strugqgling pursuant to

subdivision (b) of this section, the commissioner shall provide the school district and

superintendent with annual goals that must be met in order for the school to make

demonstrable improvement pursuant to subparagraph (ii) of paragraph (5) of this

subdivision. In making a determination reqgarding whether a school has made

demonstrable improvement, the Commissioner shall consider, in addition to the metrics

specified in paragraph (6) of subdivision (f) of the section, the number of years that a

school has been identified as a strugagling or persistently struggling school, and the

degree to which the superintendent has successfully utilized the powers of a school

receiver to implement the school’s approved comprehensive education plan or

department-approved intervention plan.

(3) Upon the department’s approval of a model or plan, the superintendent shall

be vested with all the powers granted to an independent receiver pursuant to

subdivision (q) of this section for a period of one school year for a persistently struqgling

school and for a period of two school years for a struggling school, provided that the

superintendent shall not be allowed to supersede any decision of the board of education

with respect to his or her employment status, except that the school district

superintendent receiver shall not be required to create and implement a school

intervention plan or to convert a struggling or persistently struggling school to a
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community school, further provided that any board of education decision with respect to

the superintendent’'s employment status shall be consistent with applicable laws and

regulations and his or her employment contract and shall not be taken in retaliation for

acts taken as a school receiver consistent with Education Law section 211-f and the

provisions of this section.

(4) The school district superintendent receiver shall provide a quarterly written

report to the board of education, the commissioner and the Board of Regents no later

than October 30, January 31, April 30, and July 31 of each year. Quarterly reports shall

be in such form and format and shall at a minimum contain such specific information

about the progress being made in the implementation of the department-approved

intervention model or the school comprehensive education plan as may be prescribed

by the commissioner. Quarterly reports, together with a plain-language summary

thereof, shall be made publicly available in the school district’s offices and posted on the

school district’'s website, if one exists.

(5) At the end of one school year for a persistently struggling school and at the

end of two school years for a struggling school, and annually for a school which the

commissioner has determined, pursuant to paragraph (2) of this subdivision, to have

made demonstrable progress and shall continue under district operation with the

superintendent vested with the powers of a receiver consistent with this section, the

department shall conduct a performance review of such school in consultation and

collaboration with the school district, the school staff and the community engagement

team to determine whether:

(i) the designation of persistently struggling or struggling shall be removed:

18



(ii) the school shall remain under continued school district operation with the

superintendent vested with the powers of a receiver pursuant to Education Law section

211-f and this section; or

(iii) the school shall be placed under independent receivership.

(6) With respect to a performance review conducted in accordance with

paragraph (5) of this subdivision:

(i) at the end of a school year in which a school has been removed from priority

school status, pursuant to section 100.18(i)(1) of this Part, the commissioner shall

remove the school’s designation as persistently struggling or struggling, except that, for

a school that has been placed into independent receivership, the independent receiver

shall continue to implement the school intervention plan consistent with subdivision (h)

of this section; and

(ii) the commissioner shall continue a school under district operation with the

superintendent vested with the powers of a receiver consistent with this section if a

school has made demonstrable improvement as determined by the commissioner in

consultation and collaboration with the school district based on performance metrics

and goals described in paragraph (2) of this subdivision and shall continue to be subject

to annual review by the department as provided in paragraph (5) of this subdivision.

(7) In the event that the department revokes the provisional approval or approval

of an intervention model or comprehensive education plan, the commissioner shall

require the school district to appoint and submit for the commissioner’s approval no later

than 45 calendar days from the revocation of the provisional approval or approval an
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independent receiver to manage and operate the school in accordance with subdivision

(e) of this section.

(8) Schools newly designated as struggling after the 2016-2017 school year and

thereafter shall, upon such designation, be immediately eligible for the appointment of

an independent receiver pursuant to Education Law section 211-f(2) and subdivision (e)

of this section, provided that the commissioner may determine that the school district

shall continue to operate the school for a two additional school years pursuant to

subdivision (d) of this section.

(9) Nothing in this section shall limit a school district’s ability to modify, subject to

approval by the department, its department-approved intervention model or

comprehensive education plan or the commissioner’s ability to require a school district

to modify such department-approved intervention model or comprehensive education

plan and require his or her approval of such modifications, provided that, in proposing

any such modifications, the district shall consult with the community engagement team

in accordance with the community engagement plan approved by the commissioner

pursuant to paragraphs (2) and (3) of subdivision (c) of this section.

(e) Appointment of an independent receiver.

(1) Within 60 days of the commissioner’s determination to place a school into

receivership pursuant to subdivision (d) of this section, the school district shall appoint

an independent receiver and submit the appointment in such form and format as the

commissioner may prescribe to the commissioner for approval.

(2) The school district may appoint an independent receiver from amonq the

department’s list of independent receivers approved pursuant to a request for
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qualifications issued by the department. The school district may also appoint an

independent receiver not on the department’s approved list provided that such district

submits, for approval, evidence to the commissioner within 40 days of the

commissioner’s determination to place a school into receivership that the prospective

receiver meets the minimum qualifications set forth in this subdivision and in the

department’'s request for proposals.

(3) If the school district fails to appoint an independent receiver that meets the

commissioner’s approval within 60 days of such determination, the commissioner shall

appoint the independent receiver. In the event that, subseguent to the appointment of

an independent receiver, such appointment is vacated or otherwise terminated, the

commissioner shall, as soon as practicable but no later than 15 business days after

such vacancy or termination, appoint a new independent receiver or appoint an interim

independent receiver until such time as an independent receiver is appointed pursuant

to the provisions of this subdivision. During any such interim appointment, an interim

independent receiver shall meet all the requirements and have all the powers of an

independent receiver in accordance with Education Law section 211-f and subdivision

(a) of this section, except that the interim receiver may not make material changes,

which may include but not be limited to changes to the plan’s scope of work, budget

and/or timelines, to the approved school intervention plan without the prior approval of

the commissioner.

(4) All appointments of an independent receiver or an interim independent

receiver, as applicable, shall be made in accordance with the following:
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(i) the commissioner shall contract with the independent receiver, provided that

such contract may be terminated by the commissioner for a violation of law or

commissioner’s requlations or neglect of duty, and the compensation and reasonable

and necessary costs of such receiver shall be paid pursuant to Education Law section

211-;

(ii) the independent receiver and any of its employees providing services in the

receivership shall be entitled to defense and indemnification by the school district to the

same extent as a school district employee;

(iii) the school district and board of education shall fully cooperate with the

independent receiver and willful failure to cooperate with or interference with the

functions of the independent receiver shall constitute willful neglect of duty for purposes

of Education Law section 306;

(iv) the independent receiver or the independent receiver’'s designee shall be an

ex officio non-voting member of the board of education entitled to attend all meetings of

the board of education except that, in accordance with subdivision (1) of section 105 of

the Public Officers Law, the independent receiver or the independent receiver’s

designee shall not be entitled to attend properly convened executive sessions of the

board of education pertaining to personnel and/or litigation matters involving the

receiver; and

(v) the powers of the independent receiver, and any restrictions or limitations

thereof, shall be those authorized by Education Law section 211-f and subdivision (q) of

this section, which include but are not limited to the development and implementation of

the school intervention plan for the designated school.
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(5) Any independent receiver appointed pursuant to this subdivision shall, in

addition to the qualifications set forth in the department’s request for proposals, meet

the following minimum qualifications:

(i) a demonstrated record of successful experience in education within the past

three years including, but not limited to, at least five years of successful experience in

improving student academic performance in low performing schools and/or districts or

dramatically raising the achievement of high needs students in moderate to high

performing schools and/or districts;

(ii) a demonstrated record of successful experience with at risk student

populations in closing achievement gaps;

(iii) a demonstrated record of successful experience forming collaborative

relationships or partnerships with school community stakeholders, including but not

limited to parents, teachers, administrators, school staff, collective bargaining units,

school boards, and community members;

(iv) be a school district in good standing under the accountability system; or, for

individuals and, with respect to non-profit entities, the individual designated by the entity

to oversee and manage the implementation of the provisions of Education Law section

211-f and this section, have New York State certification as a school district

administrator or school district leader, or school administrator and supervisor, or school

building leader or a substantially equivalent certification, as determined by the

commissioner, issued by a jurisdiction outside the state; and

(v) a demonstrated ability to successfully convert a school to a community

school.
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(f) School Intervention Plan. Within six months of appointment, the independent

receiver shall issue a final school intervention plan, approved by the commissioner, in

accordance with Education Law section 211-f and the provisions of this section.

(1) Local stakeholder consultation plan.

(i) Before developing the school intervention plan pursuant to paragraph (3) of

this subdivision, but in no case later than 20 business days after the effective date of a

contract to serve as a receiver, the independent receiver shall submit to the

commissioner for approval a local stakeholder consultation plan in a form and format as

may be prescribed by the commissioner. Such plan shall include, but not be limited to a

description of the following:

(a) the process by which stakeholders will be consulted in the development of the

school intervention plan;

(b) The manner in which persons will be selected to engage in consultation,

provided that the administrator, teacher and parent members of the community

engagement team, which must be consulted pursuant to subparagraph (xii) of

paragraph (2) of this subdivision, must be selected through the process established in

section 100.11(b) of this Part; and

(c) The manner and extent of the expected involvement of all parties.

(ii) Upon submission of the stakeholder consultation plan, the department shall

approve the plan or return it to the receiver for revision and resubmission.

(2) In developing the school intervention plan, the receiver shall consult with local

stakeholders, including but not limited to:

(i) the board of education;
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(ii) the superintendent of schools:

(iii) the school principal;

(iv) teachers assigned to the school and their collective bargaining

representative;

(v) school administrators assigned to the school and their collective bargaining

representative;

(vi) parents of, or persons in parental relation to, students attending the school;

(vii) representatives of applicable state and local social service, health and

mental health agencies and community based organizations providing services in the

school, where applicable;

(viii) as appropriate, representatives of local career education providers, state

and local workforce development agencies and the local business community;

(ix) for elementary schools, representatives of local prekindergarten programs;

(x) students attending the school as appropriate; provided that in the case of a

designated school that does not serve students in grade seven or above, such local

stakeholder consultation need not include students;

(xi) as needed for middle schools, junior high schools, central schools or high

schools, representatives of local higher education institutions; and

(xil) the community engagement team established pursuant to subdivision (c) of

this section; provided that with respect to consultation with students attending the

school as appropriate, in the case of a designated school serving students up to and

including grade seven, the community engagement team need not include students.

(3) In creating the school intervention plan, the receiver shall:
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(i) consult with and consider all recommendations developed by the community

engagement team;

(i) include provisions intended to maximize the rapid academic achievement of

students at the school; and

(iii) ensure that the plan addresses the tenets of the Diagnostic Tool For School

and District Effectiveness.

(4) The receiver shall, to the extent practicable, base the school intervention plan

on the findings of any recent diagnostic review or assessment (e.g., needs assessment)

of the school that has been conducted, or shall administer a diagnostic review or

assessment (e.q., needs assessment) if one has not been recently conducted, and, as

applied to the school, student outcome data including but not limited to:

(i) student achievement growth data based on state measures;

(i) other measures of student achievement;

(iii) student promotion and graduation rates;

(iv) achievement and growth data for the subgroups of students used in the

state's accountability system;

(v) student attendance; and

(vi) long-term and short-term suspension rates.

(5) The receiver shall create the school intervention plan in accordance with

Education Law section 211-f and any applicable collective bargaining agreement(s) and

provision(s) of article fourteen of the Civil Service Law. In creating the school

intervention plan, the receiver shall ensure that the plan includes the following research-

based components:
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(i) strateqies to address the tenets of the Diagnostic Tool for School and District

Effectiveness:

(ii) strategies to address social service, health and mental health needs of

students in the school and their families in order to help students arrive and remain at

school ready to learn; provided that this may include mental health and substance

abuse screening;

(iii) strateqies to improve or expand access to child welfare services and, as

appropriate, services in the school community to promote a safe and secure learning

environment;

(iv) as applicable, strateqies to provide greater access to career and technical

education and workforce development services provided to students in the school and

their families in order to provide students and families with meaningful employment

skills and opportunities;

(v) strategies to address achievement gaps for English language learners,

students with disabilities and economically disadvantaged students, as applicable;

(vi) strategies to address school climate and positive behavior support, including

mentoring and other youth development programs;

(vii) strateqgies to provide professional development and other supports to the

staff of the school to ensure that they have the capacity to successfully implement the

school intervention plan and to sustain the components of the plan after the period of

the school receivership has ended:;

(viii) a budget for the school intervention plan, including a description of how any

funds provided through a persistently strugqgling schools transformation grant will not be
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used to fund, in whole or in part, existing programs and services including but not

limited to staff salaries;

(ix) strateqies to improve student achievement through development of

collaborative partnerships with the local school community that are designed to develop

and sustain the capacity of the local school community to implement such strategies to

ensure continued improvement in student achievement after the period of the school

receivership has ended:; and

(xi) strategies by which the independent receiver will apply for allocational and

competitive grants and other resources for the school to the extent practicable.

(6) The school intervention plan shall include measurable annual goals

established through such methodology as may be prescribed by the commissioner on

metrics that shall be defined by the commissioner and shall include, but not be limited

to, the following:

(i) student attendance;

(ii) student discipline including but not limited to short-term and long-term

suspension rates;

(iii) student safety;

(iv) student promotion and graduation and drop-out rates;

(v) student achievement and growth on state measures;

(vi) progress in areas of academic underperformance;

(vii) progress among the subgroups of students used in the state's accountability

system;

(viii) reduction of achievement gaps among specific groups of students;
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(ix) development of college and career readiness, including at the elementary

and middle school levels:

(X) parent and family engagement;

(xi) building a culture of academic success among students;

(xii) building a culture of student support and success among faculty and staff;

(xiii) using developmentally appropriate child assessments from pre-kindergarten

through third grade, if applicable, that are tailored to the needs of the school; and

(xiv) measures of student learning.

(7) The school intervention plan may also include measurable annual goals on

locally-selected measures, provided that such locally-determined measures shall be

submitted to the commissioner for approval in such form and format as may be

prescribed by the commissioner.

(8) In creating and implementing the school intervention plan, the independent

receiver shall, consistent with the provisions of Education Law section 211-f and any

applicable collective bargaining agreement(s) and provision(s) of article fourteen of the

Civil Service Law, and after consulting with stakeholders and the community

engagement team pursuant to paragraph (c)(2) of this section, convert schools to

community schools to provide expanded health, mental health and other services to

students and their families. In order for the independent receiver to convert the school

to a community school, the independent receiver shall implement the following process

and meet the following minimum requirements:

(i) partner with families and relevant community agencies to integrate these

partners into the community engagement team;
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(ii) designate a full-time staff person who participates in school leadership and

community engagement team meetings and reports to the school receiver and whose

sole job responsibility is to manage the development of the community school strategy

for that school and subsequently ensure the maintenance and sustainability of the

community school;

(iii) conduct a comprehensive school and community needs assessment in such

form and format and according to such timeline as may be prescribed by the

commissioner;

(iv) complete a thorough analysis of the needs assessment results;

(v) incorporate into the school intervention plan short-term strateqgies to improve

student learning while establishing the community school. Short term strategies that

may be implemented prior to completion of the needs assessment include, but are not

limited to:

(a) reviewing attendance data for opportunities to reduce chronic absenteeism

and implement evidence based strategies for reducing such chronic absenteeism; and

(b) instituting school climate surveys to students, school personnel and families;

(vi) incorporate into the school intervention plan a three-year strategy for meeting

the requirements of a community school pursuant to this paragraph that includes annual

goals and measurable benchmarks and is informed by the analysis of the needs

assessment pursuant to subparagraph (iv) of this paragraph and ensure that at least

three program elements of a community school pursuant to paragraph (8) of subdivision

(a) of this section are implemented in Year 1 of the community school model;

(vii) ensure that the independent receiver at a minimum:
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(a) conducts frequent reviews of community school program implementation

data;

(b) conducts reqular reviews of community school program impact data (e.q.,

measures of climate, student academic progress, student social and emotional health,

discipline referrals, individual attendance);

(c) revises strategies, annual goals and/or benchmarks as necessary based on

the reviews conducted pursuant to subparagraph (vii) of this paragraph; and

(d) reqularly consults with the school community, including but not limited to the

community engagement team, the principal, teachers and staff assigned to the school,

students and parents of or persons in parental relation to students attending the school,

community based organizations providing services to the school, and other

stakeholders regarding program implementation.

(viii) continue to use the same criteria and processes to enroll students in the

school and only make alterations to such criteria and processes with the prior written

approval of the commissioner.

(9) the independent receiver shall submit a final school intervention plan, in such

form and format as may be prescribed by the commissioner, to the commissioner for

approval no later than five months after the independent receiver’'s appointment. Upon

the commissioner’s approval, and within six months of the independent receiver’s

appointment, the plan shall be issued by the independent receiver in accordance with

Education Law section 211-f and the provisions of this section. If the independent

receiver is unable to create an approvable plan as required by this section, the

commissioner may appoint a new or interim independent receiver pursuant to
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subdivision (e) of this section or direct the school district to develop a plan in such form

or format and according to such timeline as the commissioner may prescribe to phase

out or close the school pursuant to section 100.18(l) of this Part and to implement the

plan once approved by the Commissioner.

(10) Each approved school intervention plan shall be authorized for a period of

not more than three school years, provided that the independent receiver may develop

additional components of the plan and shall develop annual goals for each component

of the plan in accordance with this section and Education Law section 211-f, all of which

must be approved by the commissioner.

(11) In accordance with Education Law section 211-f(10), the independent

receiver is responsible for meeting the goals set forth in the approved school

intervention plan; in accordance with Education Law section 211-f(2)(c), the

independent receiver’'s contract may be terminated by the commissioner for violation of

the law or the commissioner’s requlations, including but not limited to Education Law

section 211-f and the provisions of this section, or for neglect of duty.

(12) The independent receiver shall ensure that, no later than 5 business days

after the commissioner’s approval of the school intervention plan:

(i) such plan is made publicly available in the school district’s offices and is

posted on the school district's website, if one exists;

(ii) the school district provides written notice to parents of, or persons in parental

relation to students attending the school, in the manner set forth in subdivision (b) of this

section, that the approved school intervention plan is publicly available in the school

district’s offices and is posted on the school district’s website, if one exists; and
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(iii) copies of such plan are provided to the board of education, the

superintendent, the collective bargaining representatives of the school district's teacher

and administrators, the community engagement team, and the elected officers of the

parent-teacher association and/or parent association for the school.

(13) During each year of the independent receiver’s term of appointment, the

independent receiver shall provide a quarterly written report to the board of education,

the commissioner and the Board of Regents no later than October 30, January 31, April

30, and July 31 of each year; provided that the July 31 report shall be the annual

evaluation of the school intervention plan as provided in subdivision (b) of this section,

and further provided that the independent receiver shall not be required to provide a

quarterly report if the date for provision of such guarterly report is less than 45 calendar

days from the date on which the commissioner approved the independent receiver’s

appointment and entered into a contract with the independent receiver. Quarterly

reports shall be in such form and format and shall at a minimum contain such specific

information about the progress being made in the implementation of the school

intervention plan as may be prescribed by the commissioner. Quarterly reports,

together with a plain-language summary thereof, shall be made publicly available in the

school district’s offices and posted on the school district’'s website, if one exists.

(g) Powers and duties of a receiver.

(1) A school receiver, as defined in paragraph (14) of subdivision (a) of this

section, shall have all of the powers and duties and any restrictions or limitations thereof

specified in Education Law section 211-f and this section and shall have the authority to

manage and operate the school, provided that, when acting as the school receiver, the
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school district superintendent shall not be required to create and implement a school

intervention plan or to convert a struggling or persistently struggling school to a

community school.

(2) An independent receiver shall be required, pursuant to subdivision (f) of this

section, to develop and implement a school intervention plan and to convert schools to

community schools to provide expanded health, mental health and other services to the

students and their families, pursuant to a plan based on a comprehensive school and

community needs assessment.

(3) In order to implement a school intervention plan or a department-approved

intervention model or comprehensive education plan, as applicable, a school receiver

may take the following actions consistent with the provisions of Education Law section

211-f and, with respect to issues related to such actions for which collective bargaining

is required, consistent with any applicable collective bargaining agreement(s) and

provisions of article fourteen of the Civil Service Law:

(i) review and if necessary expand, alter or replace the curriculum and program

offerings of the school, including the implementation of research-based early literacy

programs, early interventions for struggling readers and the teaching of advanced

placement courses or other rigorous nationally or internationally recognized courses, if

the school does not already have such programs or courses;

(i) replace teachers and administrators, including school leadership who are not

appropriately certified or licensed:;

(iii) increase salaries of current or prospective teachers and administrators to

attract and retain high-performing teachers and administrators;
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(iv) establish steps to improve hiring, induction, teacher evaluation, professional

development, teacher advancement, school culture and organizational structure (e.q.,

instructional coaches or research-based instructional plans);

(v) reallocate the uses of the existing budget of the school:

(vi) expand the school day or school year or both of the school, which may

include establishing partnerships with community based organizations and youth

development programs that offer appropriate programs and services in expanded

learning time settings;

(vii) for a school that offers first grade, add pre-kindergarten and full-day

kindergarten classes, if the school does not already have such classes;

(viii) include a provision of a job-embedded professional development for

teachers at the school, with an emphasis on strategies that involve teacher input and

feedback;

(ix) establish a plan for professional development for administrators at the school,

with an emphasis on strategies that develop leadership skills and use the principles of

distributive leadership; and

(x) order the conversion of a school in receivership that has been designated as

strugaling or persistently struggling pursuant to this section into a charter school;

provided that such conversion shall be subject to Article 56 of the Education Law and

that such conversion charter school shall operate pursuant to such article, and shall

operate consistent with a community schools model, and shall be subject to the

provisions of subdivisions (3), (4), (5), (6), (9), (10), (11), (12) and (13) of Education Law

section 211-f.
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(4) In accordance with Education Law section 211-f(7)(b) and (c), a school

receiver may abolish the positions of all members of the teaching and administrative

and supervisory staff assigned to the struggling or persistently struggling school and

terminate the employment of any principal assigned to such a school, and require such

staff members to reapply for their positions in the school if they so choose, provided

that:

(i) in determining whether to implement an abolition, the school receiver shall

conduct a comprehensive school needs assessment which shall include, but not be

limited to, an analysis of the professional development provided for staff in the

abolished positions pursuant to section 100.2(dd) of this Part during the preceding two

school years and an analysis of how the planned abolition will result in improved student

performance, and complete a thorough analysis of the needs assessment results;

(ii) no later than 90 days prior to any planned abolition, the school receiver shall

provide to the school staff and their collective bargaining representatives, the

superintendent of schools or chief school officer, and the board of education written

notice of:

(a) the specific positions to be abolished and the timeline for such abolition and

for the rehiring process;

(b) the results and analysis of the needs assessment that is the basis for the

abolishment, and

(c) the expected impact of the abolishment of positions on the educational

program of the school and of other schools in the district and a description of the efforts
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to be made to minimize disruption to the educational program of the school or of other

schools in the district, if any.

(iii) Upon receipt of the school receiver’'s notice of abolition, a notified party shall

have 14 days to submit a request in writing to the school receiver for reconsideration of

the abolition of positions.

(iv) No later than 30 days following the issuance of written notification, the school

receiver shall inform the school board in writing of the determination of the school

receiver whether to implement the plan for abolition of positions.

(v) The school receiver shall provide the commissioner with an electronic copy of

all correspondence related to abolition of staff positions.

(vi) Upon completion of the abolition and rehiring process set forth in this

paragraph and Education Law section 211-f(7), no further abolition of the positions of all

members of the teaching and administrative and supervisory staff assigned to the

struggling or persistently strugqgling school in accordance with this paragraph and

Education Law section 211-f(7) shall occur without the prior approval of the

commissioner.

(5) Receivership Agreement.

(i) In accordance with Education Law section 211-f(8), in order to maximize the

rapid achievement of students at the applicable school, the school receiver may request

that the collective bargaining unit or units representing teachers and administrators and

the school receiver, on behalf of the board of education, neqgotiate a receivership

agreement that modifies the applicable collective bargaining agreement or agreements

with respect to any persistently struggling or strugdling schools in receivership
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applicable during the period of receivership. The receivership agreement may address

the following subjects:

(a) the length of the school day:;

(b) the length of the school year:

(c) professional development for teachers and administrators;

(d) class size; and

(e) changes to the programs, assignments, and teaching conditions in the school

in receivership.

(ii) The receivership agreement shall not provide for any reduction in

compensation unless there shall also be a proportionate reduction in hours and the

receivership agreement shall provide for a proportionate increase in compensation

where the length of the school day or school year is extended. The receivership

agreement shall not alter the remaining terms of the existing/underlying collective

bargaining agreement, which shall remain in effect.

(iii) Upon the request of the school receiver, the bargaining between the school

receiver and the collective bargaining unit or units representing teachers and

administrators shall be conducted in good faith pursuant to the bargaining process set

forth in Education Law section 211-f(8)(b) and (¢). Such bargaining process shall be

completed no later than thirty days following receipt of a written request from the school

receiver. In the event that any issues remain unresolved regarding the receivership

agreement as a result of the bargaining process set forth in Education Law section 211-

f(8)(b) and (c), the parties shall submit such issues to the commissioner in such form
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and format as the commissioner may prescribe in accordance with the timeline specified

in subdivision 8 of Education Law section 211-f.

(6) The school receiver shall have the power to supersede any decision, policy

or requlation of the superintendent of schools or chief school officer, or of the board of

education or another school officer or the building principal that in the sole judgment of

the receiver conflicts with the approved school intervention plan or the approved

intervention model or comprehensive education plan, as applicable; provided however

that the school receiver may not supersede decisions that are not directly linked to such

approved plan or model, including but not limited to building usage plans, co-location

decisions and transportation of students to the extent such building usage plans, co-

location decisions and transportation of students impact other schools in the district; and

further provided that the school district receiver may not override any decision of the

board of education with respect to his or her employment status.

(7) School Receiver supersession of decisions, policies, or local school district

requlation.

(i) In order for the school receiver to supersede a decision, policy or local school

district requlation of the superintendent of schools or chief school officer, or of the

board of education or another school officer, or the school principal, the school receiver

shall notify in writing the board of education, superintendent of schools or chief school

officer, and the principal not fewer than ten business days prior to the effective date of

the supersession of the specific decision, policy or regulation that the receiver plans to

supersede; the reasons for supersession; the specific decision, policy, or requlation that
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will replace the one that shall be superseded; and the time period during which the

supersession shall remain in effect.

(ii) The school receiver shall give the notified parties at least five business days

from the receipt of the notice of supersession to respond in writing to such notice and

the school receiver shall consider any response received before implementing the

supersession. At any time subsequent to the supersession of a decision, policy or

regulation, the superintendent or chief school officer, or the board of education may

request in writing that the school receiver terminate the supersession. Within 15

business days of receipt of any such request, the school receiver shall respond in

writing with the school receiver’s decision and rationale.

(iii) Notwithstanding the provisions of subparagraph (ii), if the school receiver

determines that a decision, policy, or regulation must be superseded pursuant to this

section on an emergency basis in order to protect the health or welfare of the school’s

students or staff or to ensure that the school complies with the Education Law or

commissioner’s requlations, the school receiver may waive the required notification

period but shall, within 24 hours or as soon as practicable thereafter, inform the board of

education, the superintendent or chief state school officer, and the principal of the action

taken and provide them with an opportunity to respond in accordance with the

provisions of subparagraph (ii) of this subdivision.

(iv) The school receiver shall provide the commissioner with an electronic copy of

all correspondence upon its issuance related to supersession pursuant to this

subdivision.

(8) School Receiver Review of school budgets
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(i) No later than 30 business days prior to the presentation to the district voters of

a school budget at the budget hearing, or by no later than 5 business days prior to the

date that the superintendent in a city school district in a city having a population of one

hundred twenty-five thousand inhabitants or more submits the budget to the school

board, the school board shall provide the school receiver with a copy of the proposed

district budget including any school-based budget, that shall include a specific

delineation of all funds and resources that the school receiver shall have available to

manage and operate the school and the services and resources that the school district

shall provide to the school.

(i) No later than five business days after receiving the proposed budget, the

school receiver shall inform the school board and superintendent or chief school officer

of any modification to the proposed budget that the school board must make in order for

the receiver to implement the approved school intervention plan or intervention model or

comprehensive education plan, provided that such modification(s) shall not require the

school board seek voter approval of a budget that exceeds the tax levy limit pursuant to

Education Law section 2023-a. The school receiver shall identify the specific

modifications that must be made, the rationale for the modifications, an explanation of

the way(s) in which the modifications are limited in scope and effect to the school(s)

designated as struqggling or persistently struggling and/or under receivership, and a

description of how such modifications will not unduly impact other schools in the district.

(iii) Upon receipt of the school receiver’'s proposed budget modifications, the

school board shall:
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(a) incorporate the modifications into the proposed budget and present it to the

public; or

(b) return the modifications within 5 business days to the school receiver for

reconsideration with the reasons for reconsideration specified in writing.

(iv) Upon receipt of a request for reconsideration, the school receiver shall:

(a) withdraw the direction to modify the budget;

(b) revise the budget modification; or

(c) resubmit the original budget modification

(v) The school receiver shall notify the school board in writing of the decision

within five business days of receipt of the request for reconsideration and the

determination of the school receiver shall be incorporated into the budget.

(vi) The school receiver and school board shall provide the commissioner with an

electronic copy of all correspondence related to modification of the school budget.

(vii) Upon approval of the school district budget, any changes to budgets that

would adversely impact the ability of the school receiver to implement the approved

school intervention plan or intervention model or comprehensive education plan must be

approved by the school receiver.

(9) Supersession of Board of Education Employment Decisions Regarding Staff

Employed in Receivership Schools

(i) No later than ten business days after a school board has acted upon an

employment decision pertaining to staff assigned to a school designated as struggling

or persistently struggling or that the commissioner has determined shall be placed into
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receivership, the school board shall provide the school receiver with a copy of the action

taken, which shall not go into effect until it has been reviewed by the school receiver.

(ii) No later than ten business days after receiving the notification of an

employment decision, the school receiver shall inform the school board, superintendent

or chief school officer, impacted staff, and their collective bargaining representative, if

any, of any modification to the employment decision that the school board must make in

order for the school receiver to approve the employment decision. The school receiver

shall identify the specific modifications that must be made, the rationale for the

modifications, an explanation of the way(s) in which the modifications are limited in

scope and effect to the school(s) designated as struggling or persistently struggling

and/or under receivership, and a description of how such modifications will not unduly

impact other schools in the district.

(iii) Upon receipt of any proposed modifications to an employment decision, the

school board shall:

(a) adopt the modifications at the board of education’s next reqularly scheduled

meeting; or

(b) return the modifications within ten days to the school receiver for

reconsideration with the reasons for reconsideration specified in writing.

(iv) Upon receipt of a request for reconsideration, the school receiver shall:

(a) withdraw the direction to modify the employment decision;

(b) revise the employment decision:; or

(c) resubmit the original employment decision:
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(v) The school receiver shall notify the school board, superintendent, impacted

staff and their collective bargaining representative, if any, in writing of the decision

within ten business days of receipt of the request for reconsideration, which shall be

approved by the board of education at its next regularly scheduled meeting if

modifications are required by the school receiver.

(vi) The school receiver and school board shall provide the commissioner with an

electronic copy of all correspondence related to such employment decisions.

(h) Annual evaluation of schools with an appointed independent receiver.

(1) The commissioner shall, in consultation and cooperation with the school

district, the school staff, and the community engagement team, evaluate each school

with an appointed independent receiver at least annually in order to determine whether

the school has met the annual goals in its school intervention plan and to assess the

implementation of the plan at the school. The evaluation shall be in writing and shall be

submitted to the superintendent and the board of education not later than September

first for the preceding school year. The evaluation shall be submitted in a format

determined by the commissioner.

(2) If, based on the annual review, the commissioner determines that the school

has met the annual performance goals stated in the school intervention plan, the

evaluation shall be considered sufficient and the implementation of the school

intervention plan shall continue. If the commissioner determines that the school has not

met one or more goals in the plan, the commissioner may require modification of the

plan. In accordance with Education Law section 211-f(10), the independent receiver is

responsible for meeting the goals set forth in the approved school intervention plan and,

44



in accordance with Education Law section 211-f(2)(c), the independent receiver’s

contract may be terminated by the commissioner for violation of the law or the

commissioner’s requlations, including but not limited to Education Law section 211-f and

the provisions of this section, or for neglect of duty.

(i) Expiration of school intervention plan.

(1) Upon the expiration of a school intervention plan for a school with an

appointed independent receiver, the commissioner, in consultation and cooperation with

the district, shall conduct an evaluation of the school to determine whether the school

has improved sufficiently, requires further improvement or has failed to improve. On the

basis of such review, the commissioner, in consultation and cooperation with the school

district and the community engagement team, may:

(i) renew the plan with the independent receiver for an additional period of not

more than three years:

(ii) terminate the contract with the independent receiver and appoint a new

independent receiver if the struggling or persistently struggling school remains identified

as a priority school and the terms of the plan have not been substantially met, or

(iii) determine that the school has improved sufficiently for the designation of

strugaling or persistently strugqgling to be removed.

(2) If the commissioner determines that the contract with the independent

receiver shall be terminated, the commissioner may appoint an interim independent

receiver pursuant to subdivision (e) of this section.

(3) A new independent receiver appointed pursuant to paragraph (1) of this

subdivision shall be required to implement the existing school intervention plan until a

45



new school intervention shall be developed in accordance with subdivision (f) of this

section and approved by the commissioner.

(i) Phase out and Closure of Struggling and Persistently Struggling School.

Nothing in this section shall prohibit the commissioner from directing a school district to

phase out or close a school pursuant to paragraph (f)(6) of this section or subdivision (1)

of section 100.18 of this Part, or prohibit the Board of Regents from revoking the

registration of school pursuant to such paragraph, or prohibit a school district from

closing or phasing out a school with the approval of the commissioner.

(k) Commissioner’s Evaluation of School Receivership Program.

The school receiver shall provide the commissioner with any reports or other

information requested by the commissioner, in such form and format and according to

such timeline as may be prescribed by the commissioner, in order for the commissioner

to conduct an evaluation of the school receivership program.
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8 NYCRR 8§100.19
STATEMENT OF FACTS AND CIRCUMSTANCES WHICH NECESSITATE
EMERGENCY ACTION

The purpose of the proposed rulemaking is to implement section 211-f of
Education Law, as added by Subpart H of Part EE of Chapter 56 of the Laws of 2015,
pertaining to school receivership. Section 211-f designates current Priority Schools
that have been in the most severe accountability status since the 2006-07 school year
as “Persistently Failing Schools” and vests the superintendent of the district with the
powers of an independent receiver. The superintendent is given an initial one-year
period to use the enhanced authority of a receiver to make demonstrable improvement
in student performance at the “Persistently Failing School” or the Commissioner will
direct that the school board appoint an independent receiver and submit the
appointment for approval by the Commissioner. Failing Schools, schools that have
been Priority Schools since the 2012-13 school year, will be given two years under a
“superintendent receiver” (.i.e., the superintendent of schools of the school district
vested with the powers a receiver would have under section 211-f) to improve student
performance. Should the school fail to make demonstrable progress in two years then
the district will be required to appoint an independent receiver and submit the
appointment for approval by the Commissioner. Independent Receivers are appointed
for up to three school years and serve under contract with the Commissioner.

The proposed rulemaking adds a new section 100.19 to align the
Commissioner's Regulations with Education Law 211-f, and addresses the Regents

Reform Agenda and New York State's updated accountability system. Adoption of the
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proposed amendment is necessary to ensure seamless implementation of the
provisions of Education Law 8§211-f, and will provide school districts with additional
powers to impact improvement in academic achievement for students in the lowest
performing schools.

The proposed amendment was adopted by emergency action at the June 15-16,
2015 Regents meeting, effective July 1, 2015. A Notice of Emergency Adoption and
Proposed Rule Making was published in the State Register on July 8, 2015. Since
publication of the Notice, the proposed amendment has been substantially revised in
response to public comment, as set forth in the Revised Regulatory Impact Statement
submitted herewith. Since the Board of Regents meets at fixed intervals, the earliest
the proposed rule can be presented for regular (hon-emergency) adoption, after
expiration of the required 30-day public comment period provided for in State
Administrative Procedure Act (SAPA) section 202(4-a), would be the November 16-17,
2015 Regents meeting. Furthermore, pursuant to SAPA section 203(1), the earliest
effective date of the proposed rule, if adopted at the November meeting, would be
December 2, 2015, the date a Notice of Adoption would be published in the State
Register. However, the June emergency rule will expire on September 21, 2015, 90
days after its filing with the Department of State on June 23, 2015.

Therefore, emergency action is necessary at the September 2015 Regents
meeting for the preservation of the general welfare in order to immediately adopt
revisions to the proposed amendment in response to public comment, and to otherwise

ensure that emergency rule adopted at the June 2015 Regents meeting, as revised,
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remains continuously in effect until the effective date of its adoption as a permanent
rule.

It is anticipated that the proposed rule will be presented for adoption as a
permanent rule at the November 16-17, 2015 Regents meeting, which is the first
scheduled meeting after expiration of the 30-day public comment period prescribed in

the State Administrative Procedure Act for State agency revised rule makings.
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8 NYCRR 8100.19
ASSESSMENT OF PUBLIC COMMENT

Since publication of a Notice of Emergency Adoption and Proposed Rule Making
in the State Register on July 8, 2015, the State Education Department received the
following comments:

1. COMMENT:

There is no defined methodology for determining annual goals that must be met
for a persistently struggling/struggling school to make demonstrable improvement under
§100.19(d)(2). Revise regulation to allow each school building to determine what
demonstrable improvement comprises in their locally developed improvement plan,
setting its own annual goals which may be different for each year of the plan, and
submit them for Commissioner’s approval. In addition to academic goals, the goals
should also include measures of teaching and learning conditions such as: student
attendance, student discipline, student safety, parent and family engagement, building a
culture of academic success among students, and building a culture of student support
and success among faculty and staff.

DEPARTMENT RESPONSE:

The current regulations state that the methodology for determining
demonstrable improvement will be created by the Commissioner. The
Department has shared the methodology with districts with identified schools,
and solicited feedback from the districts on its creation. The Department’s
methodology allows identified schools to choose metrics for which they are

below the 2015-16 goal for Struggling and Persistently Struggling Schools and to
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submit locally developed metrics. Schools can submit locally developed metrics
for approval by the Commissioner related to student attendance, student
discipline, student safety, parent and family engagement, building a culture of
academic success among students, and building a culture of student support and
success among faculty and staff. The Department sets the targets for each
metric in order to ensure that schools are making progress towards the ultimate
goal of being removed from Struggling or Persistently Struggling School status.
The goals and targets are different each year, beginning modestly for the initial
year of receivership and becoming more rigorous in each subsequent year.
Therefore, it is not necessary to revise the regulation.

2. COMMENT:

Districts should be required to ensure the provision of resources and services
detailed in the improvement plan. The failure of the district to properly carry out the plan
should not be held against the receivership school in the SED evaluation of
performance.

DEPARTMENT RESPONSE:

The School Receiver (either the Superintendent or the Independent
Receiver) must have a department-approved intervention plan. The Department
reviews the plan and the associated budget to ensure that the School Receiver
has planned and budgeted for adequate resources for the implementation of the
plan. The School Receiver is responsible for ensuring that the plan is
implemented fully and that the school makes the necessary progress to show

demonstrable improvement. Implementation of the plan is only one factor among
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many that the Commissioner will consider when making the determination
regarding demonstrable improvement. Therefore, it is not necessary to revise
the regulation.

3. COMMENT:

8100.19(g)(4) provides that a superintendent acting as school receiver may
abolish all positions of all members of the teaching and administrative and supervisory
staff assigned to the struggling school or persistently struggling school, but does not
specify that at least 50 percent must be rehired, as required under the authorizing
statute [Education Law 8211-f(7)]. This should be clearly stated in the regulation.

In addition, the regulation should make it clear that the release of staff may only happen
once and cannot occur multiple times in one building. The proposed regulation allows
the receiver to undertake this process once and again at a later date with prior approval
of the Commissioner, which undercuts the upper limit of 50 percent staff removal that
the statute put in place and would appear to be contrary to the intent of the statute.
DEPARTMENT RESPONSE:

The regulation is meant to provide additional clarity regarding issues that
were not fully described within Education Law 8211-f. As the law is clear
regarding the requirement to rehire as least 50 percent of staff, there is no need
to revise the regulation to restate that provision. The regulation does not
contradict the law as it relates to the provision for requesting permission from the
Commissioner to re-staff a second time. This provision ensures that an
Independent Receiver has the ability to re-staff a building (with permission from

the Commissioner), even if the Superintendent Receiver had done so previously.
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In order to receive permission from the Commissioner, the Independent Receiver
will be required to conduct a needs assessment of the school and show evidence
that re-staffing will have a direct positive impact on student achievement at the
identified school.

4. COMMENT:

With respect to shared staff between buildings, the regulation should make it
clear that the affected teacher’s employment with the district continues and the teacher
retains seniority rights since they are employed in other buildings in the district that are
not impacted by Education Law §211-f.

DEPARTMENT RESPONSE:

The Department has clarified this provision within its Frequently Asked
Questions (FAQ) document and, therefore, revision of the regulation is not
necessary. Additionally, the employment process and collective bargaining
agreements vary from district to district, making it impractical for the regulation
to address every situation. As stated in the FAQ, the shared teacher continues to
be employed by the district and retains whatever tenure or seniority or other
rights he or she may have in such continued employment, other than the right to
be assigned to work in the struggling or persistently struggling school.

However, to determine what those rights may be, a district in this situation should
consult with its school attorney and review the provisions of its relevant
collective bargaining agreement and the terms of employment of the shared
teacher.

5. COMMENT:
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The regulation does not address what happens if a staff person is not rehired via
the authority granted to a school receiver under 8100.19(g)(4), in instances where a
new priority school list is released mid-year and the school building in which such
person was employed is removed from the priority school list. The regulation should be
revised to specify these teachers regain their seniority rights since their school building
is no longer covered by Education Law §211-f.

DEPARTMENT RESPONSE:

Neither the statute nor the regulation address seniority rights of teachers
who are not rehired as part of the re-staffing of an identified school by a School
Receiver. There is no reference to seniority in the proposed rule, and the statute
only refers to seniority in the limited circumstances set forth in §211-f(7)(b),
which provides that when the Receiver abolishes a position, seniority shall be
used solely to determine which position should be discontinued in the event of a
tie between two persons with the same lowest performance rating. Any further
attempts to address seniority issues would require new legislation. Therefore,
the comment is beyond the scope of the proposed rulemaking.

6. COMMENT:

The regulation should ensure all independent receivers have experience and
knowledge on the development and management of a community school before they
are approved receivers. Poverty is a critical factor in these schools and cultural
sensitivity, community acceptance and meaningful parental engagement will be critical
to success.

DEPARTMENT RESPONSE:
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Commissioner’s Regulation 100.19(e)(5)(v) requires that an independent
receiver have “a demonstrated ability to successfully convert a school to a
community school.” Therefore, the regulation does not need to be revised.

7. COMMENT:

All school improvement plans should be required to include sustained, intensive,
differentiated and classroom-focused professional development plans, to ensure that
the professional development is job embedded and that educators are provided
comprehensive, coordinated, on-going support throughout the school year.
DEPARTMENT RESPONSE:

All school receivers must have department-approved school intervention
plans in place. The school comprehensive education plan (SCEP), the 81003(g)
School Improvement Grant (SIG) plan, and the School Innovation Fund (SIF) plan
all require that schools conduct needs assessments and determine areas for
professional development of staff. The plans are reviewed by the Department to
ensure that the professional development is job-imbedded, comprehensive,
coordinated, and provided throughout the school year. The standards for
approval of these plans have not changed based on implementation of school
receivership and, therefore, revision of the regulations is not necessary.

8. COMMENT:

Consistent with the requirement in Education Law §211-f(2) that the board of
education be involved in the appointment process, the regulation should be revised to
indicate that under all circumstances necessitating the need to replace an independent

receiver, the commissioner may appoint only an interim independent receiver, who shall
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serve until such time as an independent receiver is appointed by the board of education
subject to approval of the Commissioner.
DEPARTMENT RESPONSE:

The Department disagrees with the comment. The statute is silent on the
appointment of interim receivers, and the Department believes it is necessary to
provide the Commissioner with the flexibility to appoint either an Independent
Receiver or an Interim Independent Receiver, depending on the specific facts and
circumstances presented in each case. While it is anticipated that the
Commissioner will appoint Interim Independent Receivers in most cases, in some
instances it may be appropriate for the Commissioner to appoint an Independent
Receiver.

9. COMMENT:

There is no authority in the law to require a school to remain under an
independent receiver after the school is removed from priority status and the
Commissioner removes the school’s designation as struggling or persistently struggling.
Therefore, 8100.19(d)(6)(i) should be revised to delete such provision and replace it
with a provision that, in such instance, the management and operation of the school
shall revert back to the school district.

DEPARTMENT RESPONSE:

Education Law §211-f(13)states that “Upon the expiration of the school
intervention plan for a school with an appointed receiver, the commissioner, in
consultation and collaboration with the district may: (a)renew the plan with the

receiver for an additional period of not more than three years; (b) if the failing
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[struggling] or persistently failing [persistently struggling] school remains failing
and the terms of the plan have not been substantially met, terminate the contract
with the receiver and appoint a new receiver; or (c) determine that the school has
improved sufficiently for the designation of failing [struggling] or persistently
failing [persistently struggling] to be removed.” If the school is removed from
Priority status in the midst of implementing the Independent Receiver’s approved
school intervention plan, the Commissioner, under the law, does not determine
the next steps for the school until after the expiration of the school intervention
plan. Under the statute, the school remains under the authority of the
Independent Receiver until the expiration of the school intervention plan. The
regulation is consistent with the statute and, therefore, need not be revised.

10. COMMENT:

There is nothing in the law that authorizes the Department to summarily revoke
approval of an intervention model or comprehensive education plan and automatically
move a school into independent receivership. Therefore, 8100.19(d)(7) should be
revised to delete such provision and replace it with a provision for the Department to
provide notification of its concerns to the school district and superintendent receiver,
and a process that provides an opportunity to address whatever deficiencies are at
issue.

DEPARTMENT RESPONSE:

The Department disagrees. Education Law 8211-(f)(1)(c) states that at the

end of one year for Persistently Struggling Schools and at the end of two years

for Struggling Schools, the Department will conduct a performance review in
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consultation and cooperation with the district, based on performance metrics in
the school’s model or plan, to determine whether the school should be removed
from status, remain under Superintendent Receivership, or be required to be
placed under an Independent Receiver. Additionally, the Superintendent
Receiver is required to provide the Department with quarterly reports regarding
the progress in implementing the department-approved plan. The Department
will utilize the quarterly reports to help Superintendent Receivers identify and
troubleshoot deficiencies, and will use the performance review of the
demonstrable improvement metrics conducted in cooperation with the
Superintendent Receiver to determine whether the appointment of the
Independent Receiver is necessary. Therefore, arevision to the regulation is not
necessary.

11. COMMENT:

In order to comport with Education Law 8211-f(8), 8100.19(g)(5)(iii) must be
revised to provide that collective bargaining shall be completed (instead of
commenced) no later than 30 days following receipt of a written request from the school
receiver that the bargaining commence.

DEPARTMENT RESPONSE:

The Department concurs and has revised the proposed regulation

accordingly.
12. COMMENT:
In order to attract a wider pool of candidates, 8100.19(e)(5) should be amended

to allow a school district to request a waiver for exceptionally qualified persons or
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entities who do not meet all of the requirements listed therein for appointment as an
independent receiver, but who have training, background and experience that are
substantially similar to such requirements, similar to the process with respect to
candidates for superintendents of schools pursuant to Education Law 83003 and 8
NYCRR 880-3.10(b)(3)(iii).

DEPARTMENT RESPONSE:

The minimum qualifications for Independent Receivers are detailed within
the regulation to ensure that the persons or entities appointed have the
necessary specific skills to plan for and implement drastic turnaround. The
Department will issue a request for qualifications (RFQ) that expands upon these
minimum qualifications. Individuals or entities that meet these minimum
qgualifications and those listed within the RFQ will be considered qualified for the
position of Independent Receiver.

13. COMMENT:

Revise regulation to require an expedited appeals process for any appeal to the
Commissioner initiated by a school board to challenge a receiver’s supersession of
decisions, policy or regulation of the superintendent or board of education, to allow for
the timely and successful implementation of the receivership law and to prevent such
appeals from becoming moot should a decision fail to be rendered prior to expiration of
the receivership period.

DEPARTMENT RESPONSE:
Education Law 8310 provides the appropriate process for parties wishing

to appeal the decisions of the School Receiver to the Commissioner. Pursuant to
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Commissioner’s Regulation §276.1, a petitioner in a §310 appeal may request the
Commissioner to grant interim relief pending a final decision on the merits.
Therefore, revision of the regulation is not necessary.

14. COMMENT:

Revise §100.19(e)(4)(ii), to expressly provide for an exception to the defense and
indemnification of a receiver requirement in those instances where the school board is
the one initiating legal proceedings against the receiver for exceeding his/her authority.
DEPARTMENT RESPONSE:

It would be inappropriate to provide such exception in regulation because
indemnification is generally a matter governed by statute. In any event, the
proposed revision is unnecessary because the general laws and legal principals
governing indemnification already provide for such exception in instances where
the individual seeking indemnification acts beyond his or her authority.

15. COMMENT:

The two-year $75 million State grant is limited to the 20 persistently struggling
schools, but the 124 struggling schools will receive no funding. The regulation should
be revised to provide that the Department give onsite technical support to the failing
schools in areas needing particular attention using the model developed for special
education services.

DEPARTMENT RESPONSE:
The Department will provide technical assistance to districts based on the

needs of the districts and the resources available to the Department.
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Regulations pertaining to the provision of such technical assistance are not
necessary as these actions can already be taken by the Department.
16. COMMENT:

§100.19(g) gives a superintendent receiver the “duties” of an independent
receiver in addition to the powers, however this is not required by Education Law §211-
f(1)(c)(i), which merely gives the superintendent receiver “all powers” of an independent
receiver. The regulation should be revised to omit “duties” and be carefully scrutinized
to ensure the superintendent receiver is given only those duties strictly required under
the statute.

DEPARTMENT RESPONSE:

Although the provision does reference “duties,” the provision also makes
clear, consistent with the statute, that the powers and duties of the school district
superintendent (when acting as the School Receiver) are subject to “any
restrictions or limitations” specified in Education Law §211-f and that the
Superintendent Receiver is not required to create and implement a school
intervention plan or to convert the identified school into a community school (as
would be required of an Independent Receiver). Therefore, revision of the
regulation is not necessary.

17. COMMENT:

The regulation imposes overly severe time constraints on a superintendent
receiver, who is given only three months to prepare a comprehensive educational plan
(in contrast to the six months given to an independent receiver to develop a school

intervention plan). Greater latitude should be granted to the superintendent.
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DEPARTMENT RESPONSE:

The Superintendent (prior to assuming the powers of the Receiver) may
use an entire school year to create a school comprehensive education plan
(SCEP). The SCEP is required for all identified schools, and is required to be
submitted to the Department annually, prior to the start of the school year. In
order to receive provisional approval of the plan, and therefore the ability to
assume the powers of the Receiver, the Superintendent only needs to submit the
already created plan. Once provisionally approved, the Superintendent Receiver
can work with the Community Engagement Team (CET) to revise the plan, and
has the ability to submit amendments to the plan as necessary.

18. COMMENT:

Concern expressed that the superintendent receiver and school districts will not
receive data/information in a timely manner sufficient to permit them to fulfill their
obligations. For example, parent notifications are required by June 30" but the
Department is not required under 8100.19(d)(5) to conduct annual school evaluations
until after the school year and is not required under the statute to provide pertinent data
and guidance until August 15™.

DEPARTMENT RESPONSE:

This timeline is consistent with the timelines associated with notification of
parents regarding schools identified as Priority or Focus. In those instances,
districts that have not received information regarding the identified schools
inform parents that the school is still identified. If the school is removed from

identification, the district can inform parents at that time. The Department is
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committed to provide timely information to districts. Therefore, the regulation
will not be revised.
19. COMMENT:

While districts have no power to dismiss a receiver, they are required under
Education §211-f(2)(c) and 8100.19(e)(4)(ii) to indemnify and defend the receiver, which
in effect is an unfunded mandate and will result in large litigation costs to the district and
local taxpayers and affect the district’s ability to provide essential programs. Consider
revising regulation to add a provision that “in no case may any act of the receiver
modify, conflict with or violate existing contractual obligations of the districts.”
DEPARTMENT RESPONSE:

The indemnification provision in 8100.19(e)(4) is consistent with Education
Law 8211-f(2)(c). To the extent the comment concerns unfunded mandates and
litigation costs allegedly resulting from the indemnification provision, since
indemnification is required by the statute it is not possible to address these
concerns in the proposed regulations. To the extent the comment seeks to add
the proposed language as a limitation on indemnification, it would be
inappropriate to provide for such limitation in regulation because indemnification
is generally a matter governed by statute. In any event, the comment’s proposed
language is overbroad and could conflict with the statutory powers of a receiver.
20. COMMENT:

Due to the lack of clarity about what constitutes an “open line,” the regulation
could impose another considerable expense on districts by requiring districts to pay for

receiver when there is an open administrative staffing line.
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DEPARTMENT RESPONSE:

The “open line” provision is statutorily imposed in Education Law §211-
f(2)(c) and there is no express reference to such term in the proposed
regulations. §100.19(e)(4)(i) provides that “the commissioner shall contract with
the independent receiver . . . and the compensation and reasonable and
necessary costs of such receiver shall be paid pursuant to Education Law section
211-f.” Should the need arise, the Department may consider issuing guidance on
what constitutes an “open line.”

21. COMMENT:

§100.19(c)(1)(iii)(a) should be revised to add the phrase “commonly spoken” to
make it clear that a district need not provide translators for every language or dialect.
DEPARTMENT RESPONSE:

The Department will consider providing guidance to districts regarding the use of
translators for languages that are commonly spoken. This action does not
necessitate a change in the regulations.

22. COMMENT:

The provision in §100.19(g)(8)(v) giving the independent receiver final word on
whether a school budget unduly impacts other schools is not authorized by Education
Law 8211-f. A clause should be added to 8100.19(g)(8)(v) requiring the receiver to
immediately appeal to the Commissioner to resolve such budget disagreements. A
clause should also be added to §100.19(g)(8)(vii) as follows: “unless unduly impacting
the budgets of other schools.”

DEPARTMENT RESPONSE:
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Education Law 8211-f states that the receiver shall have the authority “to
modify the proposed budget to conform to the school intervention plan provided
that such modifications shall be limited in scope and effect to the [struggling or
persistently struggling school] and may not unduly impact other schools in the
district.” Consistent with the statute, §100.19(g)(8)(ii) describes a process by
which the school receiver notifies the school board of the specific modifications
that must be made, the rationale for the modifications, an explanation of the
way(s) in which the modifications are limited in scope and effect to the school(s)
designated as struggling or persistently struggling and/or under receivership,

and a description of how such modifications “will not unduly impact other

schools in the district” (emphasis added). The Education Law 8310 appeals

process, which includes provisions for requiring interim relief, is the appropriate
process for parties wishing to appeal the decisions of the School Receiver to the
Commissioner. Therefore, revision of the regulation is not necessary.
23. COMMENT:

8100.19(e)(4)(iv), which makes the independent receiver an ex-officio non-voting
member of the board of education entitled to attend all meeting is overbroad in that the
independent receiver need not be involve in confidential matter not involving the school
under receivership. Therefore, revise the regulation to add “except executive sessions
not related to the school under receivership.”
DEPARTMENT RESPONSE:

No change is necessary. The provision in 8100.19(e)(4)(iv) that the

independent receiver “shall be an ex officio non-voting member of the board of
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education entitled to attend all meetings of the board of education” reflects the
language in Education Law §8211-f(2)(c).
24. COMMENT:

School districts should not be punished for factors outside their control.
8100.19(b)(3) should include a phrase stating that the Commissioner may consider
budgetary constraints as an outside factor: “capacity issues including but not limited to
layoffs, staff cuts, reduction of student support services, program cuts and excessive
class size may constitute extenuating circumstances in certain situations.”
DEPARTMENT RESPONSE:

Commissioner’s Regulation §100.19(b)(3) provides districts with the
opportunity to “present to the commissioner additional data and relevant
information regarding extenuating or extraordinary circumstances faced by the
school that should be the cause for the commissioner to not identify the school
as struggling or persistently struggling...” Therefore, under this provision, the
Commissioner can consider information submitted by the district regarding
budgetary constraints when making decisions regarding identification. Revision
of the regulation is not necessary.

25. COMMENT:

In 8100.19(a)(2) line 5, the word “schools” should be omitted to avoid implication

that this provision constitutes a separate category of persistently failing schools.

DEPARTMENT RESPONSE:
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The Department has revised the definition of “persistently failing
[struggling] schools” in §100.19(a)(2) to provide clarity and ensure consistency
with Education Law 8211-f(1)(b).

26. COMMENT:

8100.19(f)(3), which provides for the content of the school intervention plan, has
omitted language required by the statute and should contain a provision from Education
Law 8211-f(4)(iii) as follows: “ensure that the plan addresses school leadership and
capacity, school leadership practices and decisions, curriculum development and
support, teacher practices and decisions, student social and emotional development
health, and family and community engagement.”

DEPARTMENT RESPONSE:

Education Law 8211-f(4)(iii) lists the Tenets of the Diagnostic Tool For
School and District Effectiveness (DTSDE). The regulation does not list the
tenets, but states instead that the plan must address the tenets of the DTSDE.
Therefore, no revision of the regulation is necessary.

27. COMMENT:

The regulation is not clear about what will happen when the independent
receiver’s school intervention plan is finalized mid-year and how or when the plan will be
implemented.

DEPARTMENT RESPONSE:

This issue will be addressed in guidance. It would not be appropriate to

address this in the regulation because of the unique facts and circumstances of

each identified school.
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28. COMMENT:

Since the statute restricts the receiver to individuals or not-for-profit
organizations, the regulation should make clear that this restriction continues to apply
upon conversion of a charter school under Education Law Article 56 which appears to
allow operation by for profit entities.

DEPARTMENT RESPONSE:

The commenter has misinterpreted the statute. The Independent Receiver,
who may only be an individual or a non-profit entity, can order the conversion of
the school into a charter school, but is not responsible for operating the charter
school. If the school is successfully converted, the Board of Trustees of the
charter school will decide whether or not to have the school operated by a charter
management organization (CMO), and if so whether the CMO will be either be for
profit or non-profit, as is permitted by the charter school law. Revision of the
regulation is not necessary.

29. COMMENT:

Since mid-year changes are disruptive, any major changes (such as making
teacher’s reapply for their jobs, increased school days, and changes in schedules)
should happen at the beginning of the year rather than mid-year. Since receivership
decisions would not be official until after the beginning of a school year, the receiver
should not be appointed until the following school year.

DEPARTMENT RESPONSE:
Once the Independent Receiver has been appointed and approved by the

Commissioner, the Independent Receiver has six months to create a school
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intervention plan. The Independent Receiver, in creating the plan, may need to
use the powers of the receiver to review the school budget, create an agreement
with local collective bargaining units, begin the process of re-staffing the school
for the next school year, etc. Therefore, while the school intervention plan may
not be fully implemented until the school year after the Independent Receiver is
appointed, the process of appointing an Independent Receiver should begin at
the time the Commissioner has made the determination that the school has not
made demonstrable improvement. Therefore, the regulation will not be revised.
30. COMMENT:

The required steps that independent receivers must take, must apply to
superintendent receivers as well. While the superintendent receiver is NOT required to
turn the school into a community school, s/he must be required to follow the process
specified for independent receivers should they decide to opt for community schools.
The process ensures that community schools will be done the right way so as to
address student need and yield improved outcomes. In addition to the process of
implementing community schools, the process specified in the regulations in regards to
consulting with stakeholders should also apply to superintendent receivers to ensure
meaningful participation. Also, the use of the Diagnostic Tool for School and District
Effectiveness must be required by the superintendent receivers. The tool’s use is
necessary for accountability purposes and will ensure continuity if it is required to be
used by superintendent receivers as well.

DEPARTMENT RESPONSE
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The Department intends to issue guidance regarding the process for
converting a school into a community school. A Superintendent Receiver who
chooses to convert a Persistently Struggling School into a community school and
use the allotted transformation allocation for that purpose will be required to
describe how the school will be converted into a community school and the
resources that will support the conversion.

The process by which the Superintendent Receiver consults with
stakeholders is the same as the process outlined for the Independent Receiver
under 8100.19(f)(1). Both the Superintendent Receiver and the Independent
Receiver must create a consultation plan, solicit and respond to the
recommendations of the Community Engagement Team (CET) in creating or
revising the plan, and work with the CET collaboratively to review the progress of
the school in implementing the plan.

Superintendent Receivers, as a result of the requirements within the school
comprehensive education plan (SCEP), the 81003(g) School Improvement Grant
(SIG), and the School Innovation Fund (SIF) use and respond to the findings of
the Diagnostic Tool for School and District Effectiveness (DTSDE) in order to a
create plan that meets the specific and unique needs of the identified school.

31. COMMENT:

Although the regulations state that the Community Engagement Team (CET)
must follow the shared decision making regulations specified in Commissioner’s
regulations 8100.11(b), there is ambiguity in the regulations regarding what constitutes

balanced membership for equal representation of parents, teachers, and administrators.
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We recommend that the regulations specify what constitutes balanced membership in
the CET to ensure equal and meaningful representation of all stakeholders.

Furthermore, there is no specific process in the regulations that CET members
can use to appeal a receiver’s decision. 8100.11(e) recognizes the need for this check
and balance by providing a process for appeals to the Commissioner by participants in
the planning process. This appeals process relies on the Education Law 8310 appeals
process, but adds criteria that are specific to school-based planning, however, unless
they do not apply under these new regulations and by themselves the existing 8310
regulations are inadequate for these schools. The expectation is that by allowing a
similar appeals process, it will leverage and incentivize greater collaboration and the
actual appeals, which are cumbersome to file, will be few.
DEPARTMENT RESPONSE

Commissioner’s Regulation §100.11 outlines the process by which districts
must create structures for shared decision making among stakeholders. Each
district creates and submits to the Department for approval a 8100.11 plan. This
plan is created based on the needs and circumstances of each district, and is
created in collaboration with stakeholder groups. Additionally, Commissioner’s
Regulation §100.19 specifies that the district use the method of stakeholder
selection from the 8100.11 plan. For example, if the 8100.11 plan states that the
teacher representative must be selected by a staff vote, then that is the process
that must be followed for selection of the teacher representative on the CET.

There is nothing in the regulation that prevents the district from increasing the
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number of representatives of each stakeholder group. Therefore, the regulation
will not be revised.

The Department does not believe that a separate appeals process related to
receivership is necessary or required by Education Law 8211-f. The process
outlined in Education Law 8310 will allow the CET and others the ability to put
forth appeals regarding actions taken under receivership. Therefore, revision of
the regulation is unnecessary.

32. COMMENT:

The steps taken in the regulations to ensure that abolition of positions in schools
does not cause harm are important but do not go far enough. The regulations set a
standard that abolition of positions is supposed to “result in improved student
performance.” However, there is no oversight to ensure this standard is met. Likewise
the regulations require a needs assessment by the superintendent receiver or
independent receiver, an examination of the professional development staff have
received, and the expected impact and potential disruption of abolition on the
educational program. These are the right standards, but they need oversight and the
regulations do not currently provide for that.

DEPARTMENT RESPONSE

The current regulations ensure that the School Receiver provides the
school community, collective bargaining units, the district and local school board
with the rationale for any decision to abolish staff positions. In requiring the
School Receiver to provide this information and to respond to any resulting

request to reconsider the abolition of positions from the school community,
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collective bargaining units or local school board prior to the receiver making
his/her final decision, the Department is ensuring that all parties are able to voice
publicly their concerns. If stakeholders wish to appeal the School Receiver’s
decision, they may put forth an appeal using the process outlined in Education
Law 8310. Additionally, the School Receiver is required to provide the
Commissioner with an electronic copy of all correspondence related to abolition
of staff. Therefore, revision to the regulation is unnecessary.

33. COMMENT:

Revise the regulations to specify that the funding shall be used to supplement
and not supplant, to ensure that resources are being maximized to effect improvement.
DEPARTMENT RESPONSE

Commissioner’s Regulation 8100.19(f)(5)(viii) states that the Receiver, in
creating the school improvement plan, must submit a budget that includes a
description of how any funds provided through the transformation allocation to
Persistently Struggling Schools will not be used to fund, in whole or in part,
existing programs and services including but not limited to staff salaries. This
provision is substantively the same as a “supplement, not supplant” provision.

Therefore revision of the regulation is unnecessary.

73



